WORKPLACE TRAGEDY
Family Support Group

Reply to: 10/13-17 Coast Avenue, Cronulla NSW 2240
Website: www.workplacetragedy.com

Email: wendylark@workplacetragedy.com

Phone: 0418 698 553

ACTIVITIES/NEWSLETTER 14" DECEMBER 2011

To: Friends and members of the Workplace Tragedy Family Support Group
Fr: Wendy Lark, Andreia Jones, and Cheryl Romer
Date: 14" September 2011

Hi folks - just to provide you with a summary of our activities since the last newsletter, and to let you
known of our plans for 2012.

If you do not wish to receive our Newsletter, please send an email to wendylark@workplacetragedy.com
with the word unsubscribe in the subject line.

Issues covered by this Newsletter include:

1. WORKPLACE VISITS AND MEETINGS

PLANNING FOR INTERNATIONAL DAY OF MOURNING APRIL 28

STUDY INTO THE IMPACT OF WORK-RELATED DEATHS ON FAMILIES
WORKCOVER NSW FACILITATION OF INTERAGENCY MEETINGS
PERSONNEL

ADVOCACY TRAINING & NEW SERVICES TO BE PROVIDED BY OUR GROUP
AUTHORITY TO ACT AS ADVOCATES ON YOUR BEHALF

GROUP COUNSELLING WORKSHOPS

NEW FEDERAL LEGISLATION
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. OUR OBLIGATIONS AS A GROUP UNDER THE NEW FEDERAL LEGISLATION
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. NEW STATE LEGISLATION

. OTHER CAMPAIGNS AND ACTIVITIES
. FUTURE ACTIVITIES

. REGISTRATION STATUS UPDATE

. CHANGES TO OUR CONSTITUTION

. MEMBERSHIP OF OUR GROUP

e e T T
o U~ W N

1. WORKPLACE VISITS AND MEETINGS

Since the last Newsletter we have had three site visits. The workers at each site were moved about the
presentation.

On a site we visited this week, the purpose was to address a group of about 30 young apprentices. They
were shocked by the message regarding the impact of a death on families, and that young people were at
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higher risk. Perhaps at that age we feel invincible. The young apprentices were very interested to know that
they too must immediately do a will (because they are young, perhaps they don’t think it’s necessary, but
we explained the consequences of NOT having a will, and the grief and complications this circumstance
may cause their family, particularly identifying next of kin in these times of multi-layered families).

The feedback from this site visit was positive.

We also asked the apprentices to involve their family in this will making process, and ensure that someone
reliable knows where their will is stored. Wills are available from Newsagents or Post Offices, and must be

witnessed. It is preferable to do a Will through a solicitor, who understand the complexities of wording in a
Will.

2. PLANNING FOR INTERNATIONAL DAY OF MOURNING 2012

We are still planning our International Day of Mourning activities early, so it’s all not so much of a rush.

ACTION FOR YOU Please let me know if you can attend any of the activities on 28 April 2012 and
particularly if you can contribute to our International Day Of Mourning Activities
(job site meetings (either speaking or going along to debrief the speaker), Sydney
memorial gathering (I am trying to get us as one of the speakers at next year’s
memorial service) or at a local memorial (we have them in Baulkham Hills, Blue
Mountains, Camden, Campbelltown, Canada Bay, Grafton, Holroyd, Kogarah,
Leichardt, Port Macquarie. Strathfield, and | think Wollandilly Council Shires).

3. REPORT - TRAUMATIC WORK-RELATED DEATH IN THE CONSTRUCTION INDUSTRY- EXPERIENCES
OF VICTIMS’ FAMILIES - PROFESSOR MICHAEL QUINLAN, PROF. PHILIP BOHLE, OLIVIA RAWLINGS WAY,
LYNDA R MATTHEWS

As mentioned in our last Newsletter, this report was released half way through the year.

BREAKING NEWS - The above-named team has now received funding to do a full study on this important
issue. This will provide them with up to date experiences and also of course the experiences of families who
have lost a loved one at any time.

If you are interested in participating in this important study please let me know.

ACTION FOR YOU If you’d like a copy of the full report, please contact Wendy on 0418 698 553,

4. WORKCOVER NSW FACILITATION OF INTERAGENCY MEETINGS

As mentioned in our last Newsletter, each quarter, WorkCover NSW holds a meeting attended by
themselves, NSW Coroner’s Court, NSW State Coroner’s Coronial Information and Support Program (CISP),
the Industrial Court, Unions NSW, the NSW Police and ourselves. The purpose of the meeting is to share
experiences and improve processes for families.

WorkCover NSW has a new WorkCover NSW’s Coordinator Counselling and Liaison - Leonie Jacques - who
may be reached on 1800 806 626.

Unfortunately the last meeting had to be cancelled, so our next meeting will be held in February 2012. If
you have any issues you would like us to raise, please let me know. They won’t discuss individual cases with
us, unless you authorise us to represent you with WorkCover. A form for such authorisation (for us to
advocate on your behalf) has just been uploaded to our website.
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5. PERSONNEL

Wendy is continuing to work probably 1-2 days per week. The good news is Andreia will be back on board
from her maternity leave in January, and hopefully our campaigns will progress to the extent she will need
to possibly work two days per week.

Cheryl Romer, our Convenor, is still available for anyone to phone and have a chat - she is generally the first
person people speak to in our group. Cheryl’s number is 0420 865 450.

We have a new Committee Member - Stephen Clarke, who is an OH&S Professional. Stephen is
exceptionally passionate about safety, has an enormous wealth of knowledge about safety issues, and
provides a different perspective from an employer’s viewpoint.

Our updated Committee members are now:

Cheryl Romer - President & Convenor 0420 865 450
cherylromer@workplacetragedy.com
Andreia Viegas - Vice President and Organiser 0433 249 085
Corey_makayla@optusnet.com.au
Wendy Lark - Secretary, Public Officer & Facilitator 0418 698 553

wendylark@workplacetragedy.com
Liz Raymond - Committee Member
Kate Murray - Committee Member
Dick Whitehead - Committee Member
Ivan Simic - Committee Member
Mark Dring - Committee Member
Stephen Clark - Committee Member

Natalie Asekona - Committee Member

ACTION FOR YOU If you feel you can contribute in any way with our projects please contact us.
Alternatively, if you would like us to undertake other projects, again let me know.

6. ADVOCACY TRAINING AND NEW SERVICES TO BE PROVIDED BY OUR GROUP

From experiences with dealing with many varied families in our group, it has become very clear that many
families need a voice and an advocate, other than a solicitor, when dealing with Authorities in the post-
death processes we have to go through.

We have found many family members are vulnerable and not in a position of strength (following a tragic
death) to be able to adequately advocate on their own behalf. While most employ solicitors, even so,
sometimes they need an advocate to be able to know and receive their rights (as few as they are) at a
minimum.

As such, and even though I've worked in an advocate’s role for many years, | propose to you all that |
undertake a Advocacy Course on behalf of the group, to be able to take emotion out of the equation when
advocating issues families undergo, and to better articulate the needs of each individual family concerned.

The Workplace Tragedy Family Support Group Advocacy Service will be a completely free service to
families provided by the group, and should commence after | have completed training next year.
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By the same token we are not solicitors, and therefore would not be able to advocate on legal matters
(clearly lawyers are appropriate for this). But there are many times a family needs a strong voice on their
side when dealing with the bureaucracy they must go through, even in some cases when dealing with
solicitors. Most families at the time do not even know their rights.

7. AUTHORITY TO ACT

We have uploaded to our website an Authority to Act (as advocated) on a families’ behalf when liaising
with Authorities regarding a work-related death.

This form must be completed before we can raise individual matters with any NSW or Federal Authority.

To access this form, go to our website - www.workplacetragedy.com

8. GROUP COUNSELLING WORKSHOPS

As mentioned in our last Newsletter, our Group Workshops are continuing to run. Our next workshop will
be held in February 2012. The participants have provided positive feedback on these meetings, particularly
being to talk to other people who have gone through the same tragedy and truly understand how it feels.

ACTION FOR YOU 1. You can attend all or any of the current sessions. Let me know if you are
interested

2. Perhaps you can share strategies you have learned yourself. It always helps
to talk to others in this situation.

3. Let me know if you are interested in participating in this set of workshops,
or perhaps in a future series (commencing possibly around March/April next
year).

4. Also please let me know as urgent if you can come along to our next
meeting on February 18. Email me on wendylark@workplacetragedy.com
or phone me On 0418 698 553.

9. NEW FEDERAL LEGISLATION

On 4th April 2008, the Federal Labor Government Minister for Employment and Workplace Relations, the
Hon Julia Gillard MP, announced a national review into model Occupational Health and Safety (OHS) Laws.

Subsequent to that our group put forward proposals about the new laws. Some of our proposals were
adapted, others not. We still have a great struggle federally to ensure families are taken into account
following work-related deaths.

The new Model WHS Act can be viewed via the Safe Work Australia website - under the heading Legislation
- http://safeworkaustralia.gov.au

10. OUR OBLIGATIONS UNDER THE NEW LEGISLATION

Safe Work Australia has issued a Fact Sheet on the obligations of groups such as our own. | have included
the text here because it directly affects all of our people who contribute to our campaigns either as
volunteers or as paid workers.
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Work health and safety duties
Part 2 of the model Work Health and Safety (WHS) Act places health and safety duties on a

number of persons, such as persons conducting a business or undertaking, officers, workers
and other persons at a workplace.

Persons may have more than one health and safety duty and more than one person may have
the same duty.

Persons who have a duty in relation to the same matter are required to consult with each
other and coordinate activities in relation to the matter. Proper and effective coordination of
activities between duty holders can overcome concerns about duplication of effort or no
effort being made. Further information about consultation can be found in the Consultation
obligations factsheet.

A person conducting a business or undertaking must ensure work health and safety

The person conducting a business or undertaking has a duty to ensure, so far as is reasonably
practicable, the health and safety of:

e workers engaged, or caused to be engaged by the person, and

e workers whose activities in carrying out work are influenced or directed by the person,
while the workers are at work in the business or undertaking.

The person conducting a business or undertaking also has a duty to ensure, so far as is
reasonably practicable, that the health and safety of other persons is not put at risk from
work carried out as part of the conduct of the business or undertaking.

These duties include requiring a person conducting a business or undertaking to ensure, so far
as is reasonably practicable:

e the provision and maintenance of a work environment that is without risks to health or
safety

e the provision and maintenance of safe plant, structures and safe systems of work
e the safe use, handling-including transport-and storage of plant, structures and substances

e the provision of any information, training, instruction or supervision that is necessary to
protect all persons from risks to their health and safety arising from work carried out as
part of the conduct of the business or undertaking

e the provision of, and access to, adequate facilities for the welfare of workers at the
workplace, and

e the health of workers and the conditions at the workplace are monitored for the purpose
of preventing work-related illness or injury.

There are additional duties for a person conducting a business or undertaking who:
e manages or controls workplaces or fixtures, fittings or plant at workplaces, or

e designs, manufactures, imports or supplies plant, substances or structures; or installs,
constructs or commissions plant or structures.

The duties to ensure health and safety require the person conducting a business or
undertaking to eliminate the risks to health and safety, so far as is reasonably practicable. If
this is not possible, the person conducting a business or undertaking must minimise those
risks so far as is reasonably practicable.

What does ‘reasonably practicable mean?

Work health and safety duties, other than duties of officers, workers and other persons at the
workplace, apply so far as is ‘reasonably practicable’. ‘Reasonably practicable’ represents
what can reasonably be done in the circumstances. This means that the duty holders must
satisfy the duties as far as they are reasonably able to, taking into account and weighing up all
relevant matters, including:
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e the likelihood of the relevant hazard or risk occurring
e the degree of harm that might result from the hazard or risk

e what the person knows, or ought reasonably to know, about the hazard or risk and the
ways of eliminating or minimising the risk, and

e the availability and suitability of ways to eliminate or minimise the risk.

Only after assessing these matters can the cost of eliminating or minimising the risk be taken
into account, including whether the cost is grossly disproportionate to the risk.

Officers must exercise due diligence

Officers of a person conducting a business or undertaking must exercise ‘due diligence’ to
ensure that the business or undertaking complies with the health and safety duties. The
definition of ‘officer’ under the Commonwealth Corporations Act 2001 is adopted in the
model WHS Act. Under the model WHS Act special provision is also made for ‘officers’ of
public authorities including government departments.

In exercising due diligence, an officer must take reasonable steps to:
e acquire and keep up-to-date knowledge of work health and safety matters

e gain an understanding of the hazards and risks associated with the nature of the
operations

e ensure that the business or undertaking has appropriate resources and processes to
enable risks to health and safety arising from work carried out as part of the business or
undertaking to be eliminated or minimised

e ensure that the business or undertaking has appropriate processes for receiving and
considering information about incidents, hazards and risks and responding in a timely way,
and

e ensure that the business or undertaking implements processes for complying with its
duties and obligations.

This casts a positive duty on officers to be proactive and continuously ensure that the
business or undertaking complies with the relevant duties and obligations under the model
WHS Act.

The scope of the officers’ duty is directly related to the influential nature of their position. A
high standard requires persistent examination and care to ensure that the resources and
systems of the business or undertaking are adequate to comply with the duty of care required
under the model WHS Act. Where the officer relies on the expertise of a manager or other
person, that expertise must be verified and the reliance must be reasonable.

Health and safety duties of workers

Workers must take reasonable care for their own health and safety while at work and take
reasonable care that their acts or omissions do not adversely effect the health and safety of
other persons. This duty being subject to a consideration of what is reasonable, is necessarily
proportionate to the control a worker is able to exercise over their work activities and work
environment.

Workers must also:

e comply, so far as they are reasonably able, with any reasonable instruction given by the
person conducting a business or undertaking that allows it to comply with the model WHS
Act and model WHS Regulations, and

e cooperate with any reasonable policy or procedure of the business or undertaking that
relates to work health or safety, that has been notified to workers.

Whether an instruction, policy or procedure is ‘reasonable’ will depend on all relevant factors,
including whether the instruction, policy or procedure is lawful, whether it complies with the
model WHS Act and model WHS Regulations, whether it is clear and whether affected
workers are able to cooperate.
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Duties of other persons at a workplace

Other persons who are at a workplace, for example visitors, must take reasonable care for
their own health and safety and take reasonable care that their acts or omissions do not
adversely effect the health and safety of others. They must comply with any reasonable
instruction given by the person conducting a business or undertaking that allows it to comply
with the model WHS Act or model WHS Regulations.

Volunteer duties

The model WHS Act does not apply to ‘volunteer associations’, that is associations that are
wholly constituted by volunteers and do not have any employees attached to their business
or undertaking. The model WHS Act prescribes that volunteers are persons who work on a
voluntary basis without any kind of remuneration other than out-of-pocket expenses.

Volunteers in other kinds of businesses or undertakings have the same protections as other
types of workers under the model WHS Act. While volunteering, volunteers must comply with
the same work health and safety duties as other kinds of workers.

Volunteers in ‘officer’ positions must also comply with officers’ duties under the model WHS
Act. Volunteers cannot be prosecuted for failure to comply with a health and safety duty,
except in their capacity as a worker or ‘other person’ at the workplace.

11. NEW STATE OH&S LAWS
As a consequence of the new Federal Legislation, each State also had to review its State OH&S laws.

The Commonwealth, New South Wales, Queensland, the Australian Capital Territory and the Northern
Territory have enacted the provisions of the model WHS Act for commencement from 1 January 2012.

The new legislation can be viewed on
http://www.workcover.nsw.gov.au/newlegislation2012/Pages/default.aspx

Reverse onus of proof provisions removed from the new NSW Act

The old NSW Act - Occupational Health and Safety Act 2000 (NSW) (the OH&S Act) imposed a duty on
employers to ensurethe health and safety of employees while they are at work, and to ensure that persons
(other than the employer's employees) are not exposed to health and safety risks as a result of the
employer's business. The duty to 'ensure' has been interpreted as an absolute duty, subject to two
defences: it was not reasonably practicable for the employer to comply with its duty; or the breach was
caused by factors outside the employer's control and it was impracticable for the employer to make
provision against such factors. This clause was known as ‘The Reverse Onus of Proof - an employer in New
South Wales bears the burden of proving these defences (hence the 'reverse-onus' duty).

Unfortunately, the new NSW Act removed this “Reverse Onus of Proof”- so it is therefore up to prosecutors
now to prove the employer did not comply with legislative safety requirements.

Removal of Directors’ Liability

Currently directors (including shadow directors) and persons concerned in the management of a
corporation are deemed to be liable for the same offences that the corporation commits, unless they can
prove that:

e they had no influence over the corporation in respect of the contravention; or
e they used all due diligence to prevent the contravention.

The Amendment Bill will abolish this deemed liability of directors. Instead all company officers will have a
positive duty to exercise due diligence to ensure that their corporation is complying with the OH&S Act.
This duty is the same as the duty proposed under the Model Work Health and Safety Bill (the Model Bill)
and in particular requires an officer to:

e acquire up-to-date workplace safety information;
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e understand the safety hazards and risks associated with the corporation; and

e ensure that the corporation has sufficient resources, processes and mechanisms in place to
eliminate or control safety risks.

As a result of this change, an officer may commit an offence by failing to exercise the requisite due
diligence, despite the fact that the corporation itself is complying with its safety duties.

Removal of Unions Right to Prosecute

Under the old Act, Unions were able to prosecute a company for a serious breach of the Act, even if
WorkCover NSW had decided not to prosecute. This provision provided great support to the families where
WorkCover wasn’t prosecuting.

Under the new legislation, in the Amendment Bill the NSW Government has removed the right of unions to
prosecute employers for a breach of the OH&S Act. The right to commence proceedings will be limited to
WorkCover inspectors.

The amended Act can be viewed on http://www.austlii.edu.au/au/legis/nsw/consol act/ohasa2000273/

12, OTHER CAMPAIGNS AND ACTIVITIES
Currently our campaigns include:
e Council Campaigns - to ensure memorial plaques are placed in every shire in NSW

e Campaign to improve post-death processes in NSW - working with WorkCover, NSW Coroner’s
Police & Industrial Courts on a regular basis

e Campaign for NSW families in this situation to have the same rights as Victims of Crime - including
involvement in the investigation and prosecution processes

e Campaign to Federal Government for uniform collection, recording and reporting of work-related
deaths across Australia

e Continuous campaign to raise awareness on jobs in all industries about the impact of a work-
related death on families, and promote safer behaviours.

ACTION FOR YOU Perhaps you can contribute to these campaigns.

1. Maybe take on the job of letter writing to Councils across NSW and keep
track of our progress.

2. Perhaps you would like more involvement with WorkCover Interagency
meetings we have, or we also have chat meetings with them on a quarterly
basis if you’'d like to come along).

3. When we develop and commence the campaign for families to have the
same rights as victims of crime, | will let you know what you can do.

4. Perhaps we can develop a group letter asking the Federal Government to
install uniform collection, recording and reporting of all deaths (including
dust disease, transport, commuting & mining deaths - many of which aren’t
included in the current figures.

5. And if you’d like to come as a de-briefer when either Andreia, Cheryl or | go
to jobs and conferences, you are very, very welcome (if you don’t feel
confident enough yourself).

6. We are also looking for someone to be the official follow-up person when
someone new logs onto our website. | need someone to be able to answer
the email, provide our condolences, and offer our support. Ideally this
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would be to meet with them, and just provide a phone call occasionally.

7. Is anyone good at accounts? | am currently having difficulty doing the
accounts as well as other projects. Perhaps we could meet and you could
take over the recording/reporting of our finances?

8. Construction Industry Dinner Organisation - this is an enormous job which
takes from February to April to organise each year. If anyone has any
experience with MS Excel or can send out letters and tickets to those
attending, please let me know

13. FUTURE ACTIVITIES

As mentioned in my last Newsletter, another activity is the proposal for a NSW LIFE QUILT BANNER. This
proposed project requires each family member (if they want to) to prepare a single patch of a specific size,
which includes a photo (scanned on) of their loved one (if they want), or just to design a patch symbolising
your ongoing love for your lost loved one.

This could be a healing project to pay tribute to those who have been lost, but also perhaps a healing
mechanism, where families can get together (if they like) to sew the Life Quilt together. This has been
inspired by a very successful quilting project in South Australia run by the Working WomenQ Centre.

Art project promotes workplace safety

While serious work injuries and fatalities attract news when they occur, there is often little
follow-up and recognition of the significant long-term impact these incidents have on family
members, friends and colleagues. The good news is that there is a new art project that should
offer some inspiration and support.

Life Quilt SA is a textile art project, coordinated by local artist Sue Morley, which will design and

produce a wall quilt with the aim of promoting safe work practices. Sponsored by SA Unions,
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been inspired by a similar project that occurred in Canada in 2000 which commemorated the

lives of 100 young people lost through work-related incidents.

Supported by SafeWork SA as part of its Passport to Safety program, the South Australian quilt
will then tour local schools and be used at conferences, seminars, workshops and community
events to promote the importance of safety at work and increase awareness of long-term
impact on families, colleagues, friends and the broader community. When not travelling the
state, the quilt will be displayed in a public space within SafeWork SA.

Family, friends and colleagues affected by workplace incidents are invited to contribute to the
development and creation of the quilt.

| think they got some funding from WorkCover SA (for the materials and scanning equipment). We still have
some investigation to do in terms of practicalities of such a project.

Please let Andreia know if you would be interested in participating in this project. It is a future project,
perhaps commencing next year under Andreia’s leadership.

ACTION FOR YOU Think about this project and how you can create an appropriate tribute in the form
of a quilt square.

If you have quilting experience, let Andreia know (on 0433 249 085) and perhaps
you can help Andreia with the design and preparation of the project.
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14. REGISTRATION STATUS UPDATE

We are now a registered as Workplace Tragedy Inc. - an incorporated association with the NSW Dept of Fair
Trading.
Because of complexity | am seeking an accountant’s advice on registering us with the Australian Taxation

Office as a not for profit organisation and as a deductible gift recipient. | will let you know in the next
newsletter how this is progressing.

As mentioned earlier our counterpart organisation in Victoria has already achieved this status. We will of
course require group insurance to cover those of us who go to job sites and meetings on behalf of the

group.

15. CHANGES TO OUR CONSTITUTION

The Group was required to change its constitution to comply with the Australian Tax Office requirements to
register as a not for profit organisation. The changes that have been affected are as follows:

Addition of new clauses under Part 1 - Preliminary:
4. Non-profit clause

The assets and income of the organisation shall be applied solely in furtherance of its above-
mentioned objects and no portion shall be distributed directly or indirectly to the members of
the association except as bona fide compensation for services rendered or expenses incurred on
behalf of the organisation.

5. Dissolution clause

In the event of the organisation being dissolved, the amount that remains after such dissolution
and the satisfaction of all debts and liabilities shall be transferred to any organisation with
similar purposes which is not carried on for the profit or gain of its individual members.

The revised Constitution can be accessed on our website.

16. MEMBERSHIP OF OUR GROUP

As supporters of our group, IF YOU HAVEN'T ALREADY COMPLETED A MEMBERSHIP FORM, PLEASE DO
SO. We would ask that each of you please complete the attached Membership Form and return it by mail
to Unit 10/13-17 Coast Avenue, Cronulla NSW 2230. Alternatively please complete and scan the
Membership form, and email it to me as an attachment to wendylark@workplacetragedy.com.

PLEASE DO NOT DATE THE FORM - WE WILL COMPLETE THE DATE FOLLOWING OUR REGISTRATION.

Under our new Constitution, Joining would cost $1.00 and the Annual Membership Fee is $2.00 pa.

However, we have decided to waive this (and raise money to cover the joining and membership fees from
paid speaking engagements) as the collection would be too difficult for us to maintain. However, if you
would like to make a donation of $3 via EFT, please ensure you put your name in the Transaction
Description.

Our bank account details are:

BSB 062 194

A/C 1027 5898

A/C NAME WORKPLACE TRAGEDY FAMILY SUPPORT GROUP
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It is very important to us that you fill in the form (whether you are a supporter or person who has
experienced a work-related death in the family). It will allow us to have a stronger voice when advocating
for families’ rights following a work-related death. All names and details will be kept completely
confidential, and included on our membership register. Under no circumstances will we divulge any
information about you - privacy is of the utmost importance to us.

Additionally, if you have any friends or colleagues who you think may wish to become a supporter, please
encourage them to do so.

Well that’s about it folks. Heaps more has happened, but this is all | can think of at the moment.

Please feel free to contact any of us by email or phone - even if it’s just to let us know you still support us
and what we are doing - helping to ensure that none of our loved ones have died in vain.

In finishing off we wish you all a safe and peaceful Christmas season.

Best regards

WENDY LARK

Facilitator 0418 698 553 wendylark@workplacetragedy.com
ANDREIA JONES

Coordinator 0433 249 085 corey_makayla@optusnet.com.au
CHERYL ROMER

Convenor 0420 865 450 cherylromer2000@yahoo.com
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